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Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

31U 3lgqi,a€ta UTT gen, 1€4Iara-It Z:l-ll'9,cfdl<:1ll 'ITTxT \JJlfr ~ ~ :
. AHM-CEX-003-ADC-AJS-002-003-17-18 fiia : 27.04.2017@fh

Arising out of Order-in-Original: AHM-CEX-003-ADC-AJS-002-003-17-18, Date:
27.04.2017 Issued by: Additional Commissioner, Central Excise, Div:Kalol,
Ahmedabad-111.
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• Name & Address of the Appellant & Respondent

M/s. Hindustan Industries

Tf

en ~~: File No: V2(29)6/AHD-IIl/2017-18 /~BS£ <D ~aG Q__,

38la 3pr?gr ian :Order-In-Appeal No.: AHM-EXCUS-003-APP-0135-17-18

~Date :13.10.2017 \JJlfr ffl c#l"~ Date of Issue:

Ct

al{ anfk ge 3r4ha mar sriits 3rgra mar & it a zr mgr a ,fa zpenRenf f
sag T; gr 3rf@art at or4 zar gatervr re wgdq tar & I

D

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ ti'<¢ I'< cpf grterur smaa :
Revision application to Government of India :
(1) ala Gara zrca 3rf@fr, 1994 cBl" eat 3iafa Rt aarg n; ma#i a
qatarr nr at sq-nr qr rg # 3iasfr gaterv s4a 'ra ra, adT,
f@4a iacza, lGa fqmr, a#heft if5ra, #la taa, ir rf, { Rec4: 110001 cm
cBl" "GfAT~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) qf? mr #6t IRm ua }ft zrf ra a fh4 usrIR zu 3ru alga
ii zu fa8kt magrr a au arosrir ma a ua sq mf , zu fh8t rvgrn Ir aver
'EfIB as fat argy # z ft ruGrI if m l=fT6l" 6 ufaur ktr g{ et 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() aae fhvatz zu 7a Ruff4a mI u mt Ta # Rffr suztr zyca
~l=I@ tR 3grzy«ea # Raz ami \ill' '+fffif * arg fa58t zl, ur var PlllrRla
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(11) zf@ green l q0at fa Rt rd ae (hue z per i) mRf fcnm Tf7:1T
re ztt

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

el" ~ '3¢lllG1 ctr '3tqlG1 ~ cB" :fRlFf cB" ~ W~ cfim l=firlT ctr ~ % 3ITT"
ha cm?gr uit z en vi fr a gar srgu, 3rat # m -crrfur crr ~ "CR" m
afa arf@fu (i.2) 1998 'cfffi 109 r fga fhg rg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No;2) Act,
1998.

(1) ~ '3tqlc;.-J ~ (3l<frc;r ) ~lll-llqe>1l, 2001 cB" f.:r:r:r 9 cB" 3TT'lT@ Fcl~~t:c ~ 'ITTYTT
zv- h ufait i, hfare uf srkr hfaRia ft m fr per vi
34la 3rat #t at-t qRji arr 5fa 3rd f#a uar a1Rel # Tr ala z. pl k'
j-Lcll~ft ~ cB" 3TT'lT@ l'::fRT 35-~ "B frrtlffur l:J?'7- cB" ':fIBR rad # rr €)n-6 arata #6t m
#ft it#t a1Reg1

. The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@a 3ma # rer uzj viaa ga car q? za sw a zt at u1 20o/
ffi :fIBR pt urg 3jk uai icaa an vi Gara 'G'lflGT m m 1 ooo; - cti- ffi :fIBR cti
GTgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zrca, #3ta sq4 zyca qi hara 3fl#tu qnf@raw uf 3ftG
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it 3qr< grace 3rf@,fzu , 1944 cB1' l'::fRT 35- U06Tl/35-~ cB° 3TT'!T@:

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfd f&f{c;la qRmc: 2 (1) en # ~~ *mcti- 3l<frc;r , ~ * '1Tlffi' "B tlll=fT
zyca, ta sara zyca ya ara 37fl#ta mufeavr (RRrez) #l uf?a 2ti)a q)fear,
~61-!C:lcilli:; if 3TT-20, ~ it,=cc;f t;IR:clccl cbl-lll'3°-s, ~ ".-JTR, ~t;l-li:;lcilli:;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para'."2(i) (a) above.

(2) ht ara res (r4ta) Pmral, 2001 cBl" efm 6 cB" 3TT'lT@ ~ ~:~-3 "B f.1mfw
fag 31ar 3r4l#tu mnfera0 t nu{ rql fag 3rft fa; mrg 3mar #t ar ,Raj fl
uii snr« zre at in, an #t "l-l'PT GITT "cl1TT"llT ·TIT #fl T; 5 al nT Ga a % cffif
~ 1 ooo / - #la hut a)ft usf sa zea 6t air, ans #6t "l-l'PT GITT wnm 1T"llT ~
T; 5 Gil I 50 Gal 7q if m ~ 5000 / - #ha ?u zftl ursfa zrc #t "l-l'PT,
~ c#l' "l-!T<T GITT "cl1TT"llT ·Tur ujfn Tg 5o cl IT Uaa cur % cffii ~ 10000 / - m
~irfr I cBl" ffi Xi6illcb '-!Mfclx cB" ".-J'Tl-1' xf ~l!sl1fcl-ia ~ ~ cB" x'i"Cf if °fizjtT cB1' \i'fm I "ll"6
Ire Uanl fa#t 7f@ Xi 1dR ea #6t WW cBT N_

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 _as--<.
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agaiQ.sf';, -,, ·
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/,.
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac ·
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch ofany

0
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) "lf~ ~ 3lTW ii ~ ~~ <ITT~ -g)m i m~~ sitar fkg sh ar qmr fa
inr fsu u afeg ga a zha g; 9 f frar rdl af aa a fz qenferf rd)#tza
znznf@rawat ya 3r4)a za~~cm- "C!<P~ fcl5m uf@f "& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·I1I1q [ca 37f@,fa 197o zqen igiif@a at~-1 siafa feufRa fag 7gr
\jCffi" ~ m ~ 3lmT "lfimfi~ fifa qTf@rant # an? r@ta #t ya If u
x'i.6.50 ~ cBT rl!llll 61ll ~ fecfJc c'flTf tr are .
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0
(5) gait if@r rat at fzirvaa Ruf al sit ## era 3naff fan \rJTITT t
l v4tr zrcea, aha sna zrcn vi hara sr9#tr nrznrf@raw (araffaf@) RlJi=f, 1982 1f
Riwf t1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfI"JTT erea, htzr5eu greanvi iaa 3r4l#tr ,Tf@raur (#)la) ~-~ 3fCfR>rrm-~ at
he4tr 5eu erea 3rf@)era, &&yy fr err 39# h 3iaif frzr(gin-) 3f0qua2av(a&9 Rt
in 29) fain: a. .2a&y 5it Rt f#tr 3f@)fern, &&&y Rt errs h 3iaiir haraa aft ara&t
are &, ztea{ qa-fr saaa3rfarf&, qrf zr errh 3irfr sm #r5art
3rhf@a 2zrufrzratuv a 3rf@rs crzt
he&tr5=urrsvi parash 3iaafaafat a Qrca far gnf@?

(i) err 11 t ah 3iafff ta#T

(ii) adza RR t w{ arr if@

(iii) #rd sm fez1ma,4l h fea 6 h 3iaafr &zr vn#

0 - 3ITJ'r aqrf zrzfh arrhuanrfar c ti' . 2) 3rf@1f7ra, 2014 m 3Gar qaf# 3r4tarn uTf@rart h
Gar farrfrr Ferr3rfvi 3rd asrqa{izti
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ 3-TreiQTmQfa3r41 7if@rawrahaqr szi area 3rzrar rem 'ciOs Fclc11Rc1 ~'rill mrrT fcov <>N Q_ril

1o% arru 3itsrzihazuRafa ztaaveh 10%IaU clTT -a-r~ i I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

!
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ORDER-IN-APPEAL

F No.V2(29)6/Ahd/2017-18

. M/s Hindustan Industries, Plot No.128/A, Kadi Road, Dhanot, Kaloi, Dist.

Gandhinagar [the appellant] has filed this appeal against Order-in-Original No.AHM

CEX-003-ADC-AJS-002-003-17-18 dated 27.04.2017 [impugned order] passed by
the Additional Commissioner of Central Excise, Ahmedabad-III [adjudicating

authority].

2. Briefly stated, the appellant is· engaged . in manufacturing of SNCA, Zinc

EDTA, Di-Sodium EDTA and Tetra Sodium falling under chapter 29 and 31 of

Central Excise Tariff Act, 1985. The appellant was clearing Zinc EDTA under chapter
29 on payment of duty @12.36% up to July 2012 and thereafter, they started
clearing Zinc EDTA under chapter 31 without payment of duty by availing full ·
exemption under Notification No.12/2012-CE dated 17.03.2012 and reversing
Cenvat credit @6% in terms of the provisions of Rule 6(3) of Cenvat Credit Rules,
2004 (CCR). Based on an. audit objection, two show casue notices dated
31.03.2016 and 31.05.2016 were issued, alleging that since the said product Zinc

EDTA is used as fertilizer, the exemption availed under notification 12/2012-CE

supra is not applicable to them and attracts central excise duty @6% in terms of

· notification No.02/2011-CE dated 01.03.2011 as amended from time to time. The
notices demanded Rs.71,37,735/- for the period from August 2012 to April 2015
and Rs.27,33,748/- for the period from May 2015 to February 2016 with interest
and proposes penalty under Section 11AC of the Central Excise Act, 1944 (CEA)
and under Rule 25(1) of Central Excise Rules, 2002 (CER). Vide the impugned .
order, the adjudicating authority has confirmed the demands of Rs.67,22,747/- and
25,79,007/- against the show cause notice mentioned supra after giving benefit of
cum-duty price. The impugned order also ordered for interest and imposed penalty
of Rs.33,61,374/- under Section 11 AC of CEA for the demand against ·

Rs.67,22,747/- and Rs.2,00,000/- under Rule 25(1) of CER for the demand against
Rs.25,79,007/-. While deciding the case, the adjudicating authority has
appropriated the amount of Rs.69,38,026/- reversed/paid by the appellant in terms

of Rule 6(3) of CCR.

3. Being aggrieved, the appellant has filed this appeal on the grounds that:

• They had reversed 6% of duty under Rule 6(3) of CCR for the clearance of
goods Zinc EDTA as its attracts nil rate of duty, therefore, the demand of
duty is squared up after giving cum duty price benefit by the adjudicating
authority; that there is much more reversal of credit as, against duty liability,
therefore, excess reversal of duty may be refunded.

• All facts were disclosed to the department regarding clearance of goods
without payment of duty and reversing 6% on exempted goods as they had ·
availed Cenvat credit, therefore, no suppression of facts involved in the

matter.
• Penalty is not imposable as they have paid the duty before issuance of show

cause notice.
• The appellant has placed reliance of judgments in their favour.

0

0
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No. Chapter or heading or sub- Description of excisable goods Rate Condition

heading or tariff item of the
No

First Schedule
fa

127 31
All goods, other than those which are Nil -
clearly not to be used In the
manufacture of other fertilizers,
whether directly or through the stage
of an intermediate product.

4. Personal hearing in the matter was held on 07.09.2016. Shri N.K.Oza,

Advocate appeared for the same and reiterated the grounds of appeal. He also

submitted additional submissions.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.

6. In the instant case, I observe that the appellant was availing exemption

under Notification No.12/2012-CE dated 07.03.2012 during the disputed period and

paying nil rate of duty on clearance of goods viz Zinc EDTA and reversing Cenvat
credit @6% in terms of Rule 6(3) of CCR as the. said products attracts nil rate of
duty. On other hand, the department raised/confirmed demand @6% of central
excise duty on clearance of the said products as the said exemption notification is

not applicable to the appellant case but attracts duty in terms of notification No.

No.02/2011-CE dated 01.03.2011 as amended from time to time.

Q 7. I observe that the description for availing exemption from payment of duty
under notification No.12/2012-CE dated 07.03.2012 and effective rate prescribed

under notification No.02/2011-CE dated 01.03.2011 as amended from time to time

are as under:

Notification No.12/2012-CE dated 07.03.2012.

o Effective rate of duty of 6% on specified goods under notification No.02/2011-CE

dated 01.03.2011 as amended from time to time.

S.No. Chapter or heading or Description of the excisable goods
sub-heading or tariff item

of the First Schedule
21 31 All goods, other than those which are clearly not to be

used-
(a) as fertilizers; or
(b) in the manufacture of other fertilizers,

whether directly or through the stage
of an intermediate product.

8. It is not disputed by the appellant that the product Zinc EDTA which is a
micronutrient and is used as fertilizer. In the circumstances, the said goods attract

central excise duty @6% in terms of notification No.02/2011-CE supra.

9. I observe that in the instant appeal, the appellant has not disputed the said

facts of duty liability. However, they contended that [i] during the disputed periods,
they had reversed 6% of duty under Rule 6(3) of CCR for the clearance of goodsi·,.

•·-..- ,)
3·
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0

0

authority for which I remand this matter to him. The appellant is at liberty to
furnish all documents of payment/reversal before the adjudicating authority in this
regard. Further, I observe the appellant has also requested to refund the excess
amount paid/reversed by them during the disputed period. These facts are to be

considered separately by the adjudicating authority according to its merits.

12. Interest demanded under Section 11AA of CEA and penalty imposed under
Section 11AC of CEA and under Rule 25 (1) of CER will be sustained in this case as
the appellant has not discharged the duty liability under the proper notification. By

paying/reversing Cenvat credit duty in terms of Rule 6(3) of CER will not help the
appellant to escape from .the violation of notification No.12/2012-CE supra b\!?i)·;·'S;;;>,
availing wrong availment of exemption and provisions of Rule 4, 6 and 8 of CER f··11/)t)\

. . \:\Jtl~:

Zinc EDTA as its attracts nil rate of duty, therefore, the demand of duty is squared
up and if there is much more reversal of credit as against duty liability excess

. .
reversal of duty may be refunded; [ii] No penalty is imposable as they have

paid/reversed the payment equal to the duty demanded prior to issuance of show
cause notice and also no suppression of facts involved in the matter as they had

disclosed the details in their monthly return.

10. Since the appellant has not disputed the duty liability in respect of clearance

of their product Zinc EDTA during the disputed period, I do not find any merit to

interfere the order of adjudicating authority so far as it concerned with confirmation
of duty amounting to Rs. 67,22,747/- and Rs.25,79,007/- for the period of April

2012 to April 2015 and May 2015 to February 2016 respectively.

11. Now it comes to the contention of the appellant mentioned at [i] above that ·

therefore, the demand of duty is squared up due to reversal of 6% duty in terms of ·
Rule 6(3) of CCR. I observe that in the impugned order, the adjudicating authority

has appropriated an amount of Rs.69,38,026/- reversed/paid by the appellant in

terms of Rule 6(3) of CCR against the total demand and further ordered to pay the

balance amount. In other words, he has adjusted the amount paid/reversed by the
appellant against the duty liability. However, the appellant has contended that they. . . .

had also reverse@the credit duty of Rs.27,33,748/- during May 2015 to February
2016 against the demand raised in the show cause notice dated 31.05.2016, apart
from the amount of Rs.69,38,026/- reversed. Further, I observe that the

adjudicating authority has neither discussed the period of which the amount of
Rs.69,38,026/- reversed by the appellant pertains nor mentioned the reversal of
amounting to Rs.27,33,748/-. The appellant has furnished ledger details and details
of periodical returns showing such payment/reversal of amounting to

Rs.27,33,748/-. Looking into the facts of the case as contended by the appellant, I
observe that the appellant has paid/reversed entire amount of demand as alleged in ·
the impugned order during the disputed periods and appears that no more duty
remains to be recovered from them against demand. Therefore, the total amount

the a ellant is re uired to be verified b the ad 'udicatin
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as much as they failed to payment of duty on removal of dutiable goods,

assessment of duty and payment ofduty. Therefore, I do not find any interference

with regard to interest demanded and penalty imposed.

Q

13. The appeal stand disposed of accordingly.

Attested
e. l=34

(Mohanan 1-:Vf
Superintendent (Appeals-I)
Central Excise, Ahmedabad

By R.P.A.D.

To
M/s Hindustan Industries,
Plot No.128/A, Kadi Road,
Dhanot, Kaloi, Dist. Gandhinagar

Copy to:-.

5avC
(z3mr gin)

~ {3-llfrc;:tf - I)
Date: /10/2017.

a

1.
2.
3.

/26.

The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Gandhinagar
The Addl./Joint Commissioner, (Systems), Central Excise, Gandhinagar
The Dy. / Asstt. Commissioner, Central Excise, Division- Kaloi,
Guard file .
P.A file.
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